The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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OVNENS, Adm ni strative Patent Judge

DECI SI ON ON APPEAL
This is an appeal fromthe exanminer’s final rejection of
clainms 40, 42-45, 50-53 and 56-63, and refusal to allow claim

47 as anmended after final rejection. These are all of the
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clainms remaining in the application.

THE | NVENTI ON

Appel lants claima flow i munosensor whi ch contains,

inter alia, a |abeled antigen which saturates the antigen-

bi nding sites of an immobilized anti body and is capabl e of
bei ng di splaced by a target. Caim40 is illustrative and
reads as foll ows:

40. A flow i mmunosensor for performng a real-tine
anal ysis of a sanple which is to be anal yzed and which is not
yet present, said flow i nmunosensor consisting essentially of;

an exchanger i ncl udi ng:

a chanber having an inlet port for sanple
i ntroduction and an outl et port,

a support nmedium conprising a bed having a vol une
of 0.1 to 0.5 mM, in the chanber,

an anti body i mobilized on the nedi um wherein the
anti body recognizes with specificity and sensitivity a
target,

a | abelled antigen conplexed to said imobilized

anti body and capabl e of being displaced by the
target, said | abel | ed antigen saturating the anti gen-binding
sites of sai d anti body;

a detection apparatus connected to the exchanger via
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the outlet port; and

a flow nmean adapted for flowing liquid through the

bed at arate of 0.1 to 2.0 mM/mn, thereby providing a

t ar get nol ecul e in said sanple insufficient time in the
vicinity of said said antigen-binding site and said | abell ed
antigen for equi l i bration.

THE REFERENCES

Gay et al. (Gay) 4,277,560 Jul . 7,
1981

Enzyne- | munoassay 224-33, 243, 289 (Edward T. Maggi o, ed.,
CRC Press 1980) (Maggio).

THE REJECTI ONS
The clains stand rejected under 35 U . S.C. § 103 as
follows: clains 40, 42, 45, 50-53 and 56-63 over Maggio,?! and

clainms 43 and 44 over Maggio in view of Gay.?

! The examiner withdrew the rejection of claim47 in the
suppl emrental answer (page 4) and indicated that this claimis
objected to as being dependent upon a rejected base claim but
woul d be allowable if rewitten in independent formincluding
all of the limtations of the base claimand any intervening
cl ai ns.

2 The exam ner states in the suppl enental answer (page 2)
that claim46 is rejected. This claim however, has been
cancel ed (amendnent filed Cctober 18, 1993, paper no. 11

3
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OPI NI ON

We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejections are not well
founded. Accordingly, we reverse these rejections.

Appel I ants’ sol e i ndependent claim(40) requires that the
| abel ed antigen saturates the antigen-binding sites of the
anti body prior to a sanple being introduced into the

i nmunosensor.

Appel  ants argue that Maggi o di scl oses a conpetitive flow
i mmunoassay wherein a sanple is prem xed with a known anount
of | abeled antigen and then is introduced into a colum
wherein any antigen in the sanple conpetes with the | abel ed
antigen for the available binding sites on the i mmbilized
anti bodies (brief, page 4). Appellants’ clained i munosensor,

appel l ants argue, is a displacenent flow i munoassay wherein

page 1).
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the antigen-binding sites of the imobilized anti bodies are
saturated with | abel ed antigen before the sanple is introduced
into the colum, such that sanple antigens nust displace
bound, | abeled antigen fromthe antigen-binding sites on the

i mobilized anti bodies in the colum. See id.

The exam ner argues that “the instant clainms only claima
systemw th i mobilized anti bodi es having bound | abel ed
antigens which are clearly taught by Maggi o (answer, page 7).
This is not a correct interpretation of the clains, which
require that the | abeled anti gen saturates the anti gen-binding
sites of the antibody before a sanple is introduced into the
i Munosensor.

The exam ner argues that pages 224-225 of Maggi o di scl ose
| abel ed antigens which are conplexed to an inmobilized
anti body, and di scl ose subsequent dissociation of the conpl ex

(answer,

page 7). The dissociation discussed by Maggi o is dissociation

of a conpl ex which has been formed by conpetition between the
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antigen in the sanple and the | abel ed antigen (page 225). The
di ssoci ation renders the i munosorbent ready for another
assay. See id. The exam ner has not explained, and it is not
apparent, why the relied-upon portion of Maggio is a
di scl osure of | abeled antigen saturating the antigen-bindi ng
sites of the antibody as required by appellants’ clains.

The exam ner argues that Maggi 0’s statenment on page 224
that “[t]he system can al so be used to perform other types of
i mmunoassay, for exanple, sandw ch net hods and techni ques that
i nvol ve a second anti body bound to solid phase” descri bes
appel l ants’ di spl acenent system (answer, page 7). The
rel evance of this portion of the reference to displacenent,
however, is not explained by the exam ner and i s not apparent.

The exam ner does not rely upon Gray for any disclosure
whi ch renedi es the above-di scussed deficiency in Mggi o.

For the above reasons, we find that the exam ner has not
set forth a factual basis which is sufficient for supporting a
concl usi on of obviousness of the invention recited in any of
appellants’ clains. W therefore reverse the examner’s

rej ections.
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DECI SI ON

The rejections under 35 U . S.C. § 103 of clains 40, 42,

45, 50-53 and 56-63 over Maggi o, and clains 43 and 44 over

Maggi o in view of Gay, are reversed.

REVERSED

EDWARD C. KIM.I N
Adm ni strative Patent Judge

TERRY J. OWENS
Adm ni strative Patent Judge

THOVAS A. WALTZ
Adm ni strative Patent Judge
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